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STATEMENT OF THE CASE
Nature Of The Case
Ashley Renee Cruz appeals from the district court's intermediate appellate
decision affirming her conviction, entered upon a jury's verdict, for possession of
marijuana. On appeal she argues that the magistrate court erred by not instructing the
jury on the defense of necessity.

Statement Of The Facts And Course Of The Proceedings
The district court adopted the following factual background for this case:
On February 8th, 2013 at approximately 12:36 a.m., Trooper Josh Hurley,
with the Idaho State Police, stopped a gold colored Toyota Camry for
making an improper right turn and failing to properly signal a lane change.
As the vehicle was coming to a stop the Trooper noticed the passenger
appeared to be moving items around and reaching for different places in
the vehicle. He testified that from his experience these actions are often
an effort to hide things they didn't want him to know about. Trooper
Hurley's entire interaction with the appellant during this traffic stop was
audio and video recorded.
Upon approaching the car, he identified the passenger and registered
owner of the vehicle as ... Ashley Cruz. She appeared extremely nervous
and stated that she couldn't find proof of insurance in the vehicle. [Cruz]'s
vehicle was being driven at the time by her friend, Harlow Patoray. At trial
[Cruz] testified that she has known Mr. Patoray as a friend since
elementary school. Trooper Hurley then had [Cruz] step out of the vehicle
and walk back toward the hood of his patrol car so that he could speak
with her alone. Mr. Patoray remained in the vehicle while Trooper Hurley
questioned [Cruz] regarding her suspicious actions and the possibility of
drugs being inside the vehicle.
While speaking with Trooper Hurley, [Cruz] denied hiding anything in her
pants, but did admit that she had marijuana in the vehicle. She later
explained that upon being pulled over she placed the marijuana in the
center console. At no point during this private conversation with Trooper
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Hurley did [Cruz] claim Mr. Patoray had threatened or forced her in any
way to falsely claim ownership of his drugs.
Trooper Hurley then placed both [Cruz] and Mr. Patoray in the back seat
of his patrol vehicle [while] he searched [Cruz]'s car. During this period,
the in-car audio recorder captured [Cruz] laughing and joking with Mr.
Patoray. At one point she is heard talking about getting in trouble with her
Dad saying, ["]I just told him yesterday that I wasn't going to drive around
stoned or have weed in the car anymore.["] At no time while [Cruz] and
Mr. Patoray are alone in the Trooper's vehicle is he heard threatening
[Cruz], either directly or by inference, if she doesn't claim ownership of the
drugs. Marijuana was later found in the center console, just as [Cruz] had
described.
(R., p.118 (footnote omitted).)

The officer cited Cruz with possession of marijuana. (R., p.5.) Cruz pleaded not
guilty and stood trial. (R., pp.19-21, 51; see also 6/5/2013 Tr.) At trial, Cruz
testified as a witness on her own behalf. During her testimony she
claimed that immediately following the traffic stop and before being
approached by Trooper Hurley, Mr. Patoray forced her to claim ownership
of his marijuana because he was afraid of going to jail. She stated that
the specific threat was his tone of voice, hand motions and gestures, and
making himself louder and louder. She claimed that he told her that his
brother just got out of prison and wouldn't be happy with her if he went to
jail. She further testified that both she and Mr. Patoray knew that he was
pending an arrest warrant and would be going to jail regardless of who is
cited for possessing the marijuana. At the conclusion of the evidence, the
defense requested the court instruct the jury on the defense of necessity,
arguing that these alleged actions and statements by Mr. Patoray rose to
the level of specific threats that unless the appellant took ownership of the
drugs she would be harmed. The magistrate judge determined that these
actions described by [Cruz] were not a specific threat of immediate harm
and that she had other alternative means available to accomplish the
same objective-in particular, she could have informed Trooper Hurley of
Mr. Patoray's alleged threats when she was alone with him outside the
[sight] and sound of Mr. Patoray.
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(R., p.119.) Finding that an instruction on the defense of necessity was not warranted

by the evidence, the magistrate court declined the instruction.

(6/5/2013 Tr., p.167,

Ls.2-5.) The jury returned a guilty verdict. (R., p.47.) The magistrate placed Cruz on
unsupervised probation for a year and ordered that she attend programming and pay
fines. (R., p.51.) Cruz appealed to the district court. (R., pp.62-63.)
On appeal, Cruz asserted that the magistrate court erred by refusing to instruct
the jury on her necessity defense. (R., pp.84-91.) The district court rejected Cruz's
arguments and affirmed the magistrate court. (R., pp.117-22.) Cruz filed a timely notice
of appeal. (R., pp.124-25.)
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ISSUE
Cruz states the issue on appeal as:
1.
Did the trial court err when it failed to instruct the jury on the
defense of necessity?
(Appellant's brief, p.4.)
The state rephrases the issue as:
Has Cruz failed to show error in the district court's affirming, on intermediate
appeal, her conviction for possession of marijuana?
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ARGUMENT
Cruz Has Failed To Show Error In The District Court's Affirming, On Intermediate
Appeal, Her Conviction For Possession Of Mariiuana
A.

Introduction
Cruz contends that the district court erred by affirming the magistrate court's

refusal to give a necessity instruction, asserting that declining her proposed instruction
deprived her of her right to due process. (Appellant's brief, pp.5-13.) Application of the
correct legal standards to the facts of this case shows no error in the magistrate court's
declining the requested instruction because Cruz was not entitled to the instruction.
The district court correctly affirmed the magistrate court and should be affirmed.

B.

Standard Of Review
On review of a decision rendered by a district court in its intermediate appellate

capacity, the reviewing court "directly review[s] the district court's decision." State v.
DeWitt, 145 Idaho 709, 711, 184 P.3d 215, 217 (Ct. App. 2008) (citing Losser v.
Bradstreet, 145 Idaho 670, 183 P.3d 758 (2005)).

Whether a jury was properly

instructed is a question of law over which the appellate court exercises free review.
State v. Draper, 151 Idaho 576, 587-88, 261 P.3d 853, 864-65 (2011) (citing State v.
Humphreys, 134 Idaho 657, 659, 8 P.3d 652, 654 (2000)).

C.

Cruz Was Not Entitled To An Instruction On The Defense Of Necessity
A trial court may properly refuse a requested instruction which is not supported

by the evidence. State v. Johns, 112 Idaho 873, 881, 736 P.2d 1327, 1335 (1987). A
defendant is not entitled to a jury instruction that is an erroneous statement of the law, is
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not supported by the evidence, is an impermissible comment on the evidence, or is
adequately covered by other instructions. Johns, 112 Idaho at 881, 736 P.2d at 1335;
State v. Turner, 136 Idaho 629, 632-33, 38 P.3d 1285, 1288-89 (Ct. App. 2002); State v.
Camp, 134 Idaho 662, 665-66, 8 P.3d 657 (Ct. App. 2000).

To be entitled to an

instruction on an affirmative defense, a defendant must "present facts sufficient to make
out a prima facie case relevant to [the] defense." Camp, 134 Idaho at 665-66, 8 P.3d at
660-61. Whether a reasonable view of the evidence supports an instruction is a matter
within the trial court's discretion. State v. Bush, 131 Idaho 22, 32, 951 P.2d 1249, 1259
(1997); State v. Howley, 128 Idaho 874,878,920 P.2d 391,395 (1996).
On appeal, Cruz argues that the district court erred by affirming the magistrate
court's refusal to give her requested necessity instruction. (Appellant's brief, pp.8-13.)
To be entitled to an instruction on the necessity defense, Cruz had to show: (1) a
specific threat of immediate harm; (2) the circumstances that necessitated the illegal act
were not caused by her; (3) the same objective could not have been accomplished by a
less offensive alternative available to her; and (4) the harm caused was not
disproportionate to the harm avoided. State v. Hastings, 118 Idaho 854, 855, 801 P.2d
563, 564 (1990); see also I.C.J.I. 1512. Reviewing the record, the district court held that
the magistrate court properly rejected the requested necessity instruction because "no
reasonable view of the evidence supported such an instruction." (R., pp.120-21.)
First, the district court noted, Cruz failed to present any evidence that she faced a
specific threat of immediate harm. (R., p.121.) On appeal, Cruz claims that the threat
she faced was that her friend, Mr. Patoray, was angry and upset, that he mentioned that
his brother would be getting out of prison soon and would be upset if Mr. Patoray went
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to jail, and that he used a threatening "tone" and "gestures." (Appellant's brief, pp.1112.) At best, this is a nebulous threat of some harm sometime in the future. It is not a
specific threat of immediate harm. The district court correctly affirmed the magistrate
court's correct determination that Cruz failed to present evidence of a specific threat of
immediate harm.
The district court also held that Cruz failed to show that possessing the marijuana
was the least offensive alternative for avoiding whatever threat she may have faced.
(R., p.121.) During the traffic stop, Trooper Hurley had Cruz step out of the vehicle and
walk back to the hood of his patrol car to have a private conversation. (R., p.118.) Mr.
Patoray was left inside of the car. (Id.) But at no point during the private conversation
with Trooper Hurley did Cruz claim that Mr. Patoray had threatened or forced her to
falsely claim ownership of his drugs. (Id.) If Cruz really was concerned for her safety
from Mr. Patoray, she could have taken advantage of a less offensive means of
avoiding harm by informing Trooper Hurley of Mr. Patoray's threats when she was alone
with the officer, safe from and out of earshot of Mr. Patoray. Having failed to show that
possessing the marijuana was the least offensive alternative available to her, the trial
court correctly rejected the instruction on necessity and the district court correctly
affirmed the denial of that instruction.
On appeal, Cruz also contends that the magistrate court prevented her from
presenting a complete defense and usurped the role of the jury in deciding the facts of
the case when it determined that Cruz was not entitled to a necessity instruction when
she failed to show either a specific threat of immediate harm or that possessing the
marijuana was the least offensive means of avoiding harm. (Appellant's brief, p.8.) In
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fact, those are essential elements of a necessity defense which must be shown before a
defendant is entitled to the instruction. See Hastings, 118 Idaho at 855, 801 P.2d at
564; I.C.J.1. 1512. The magistrate did not usurp the jury's function by determining that
Cruz had failed to make this showing; whether a reasonable view of the evidence would
support giving the instruction is in fact a matter within the trial court's discretion. Bush,
131 Idaho at 32, 951 P .2d at 1259; Howley, 128 Idaho at 878, 920 P.2d at 395. Cruz
has failed to show an abuse of the trial court's discretion.
Because Cruz failed to present a prima facie case on each element of her
proposed affirmative defense of necessity, the magistrate court did not err by declining
to give Cruz's proposed instruction which was not supported by the evidence. Acting in
its appellate capacity, the district court correctly affirmed the magistrate court and
should be affirmed.

CONCLUSION
The state respectfully requests that this Court affirm the intermediate appellate
decision of the district court, which affirmed Cruz's conviction and sentence.

DATED this 28th day of July, 2014 .

.

~

~SSELLJ.SPENCER
Deputy Attorney General
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that I have this 28th day of July, 2014, served two true and
correct copies of the attached RESPONDENT'S BRIEF by placing the copies in the
United States mail, postage prepaid, addressed to:
HEIDI M. TOLMAN
Ada County Public Defender's Office
200 W. Front Street, Ste. 1107
Boise, ID 83702

~ S"'-'-P_E_N_C_E_R
- _ _ __
Deputy Attorney General
RJS/pm
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